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INTRODUCTION

Wisconsin’s Governor has now issued six state of emergency
declarations related to COVID-19. He argues that Section 323.10,
which grants authority to pronounce disasters within certain
limits, allows him to continue these declarations as long as he sees
fit and, now, regardless of whether the Legislature has exercised
its statutory ability to revoke his declaration. If there was any
doubt as to whether the Governor believed there were limits on his
powers under this statute, it evaporated on February 4, when he
redeclared an emergency the same day the Legislature voted to
revoke that declaration. (Executive Order #105). If the Governor’s
actions and interpretation of Section 323.10 are correct, then the
statute is an unconstitutional delegation of power from the
Legislature because it contains no adequate safeguards to protect
Wisconsinites from unitary rule.

For this reason and others given by Petitioner, this Court
should grant the Petitioner’s emergency motion and vindicate

Wisconsin’s separation of powers.

ARGUMENT

I. The Governor’s Interpretation Of Section 323.10
Would Render The Law An Unconstitutional
Delegation Of Legislative Power As Evidenced By His
Recent Order Circumventing The Legislature’s
Override Authority

Wisconsin law allows, “If the governor determines that a
public health emergency exists, he or she may issue an executive

order declaring a state of emergency related to public health for



the state,” but “[a] state of emergency shall not exceed 60 days,
unless the state of emergency is extended by joint resolution of the
legislature,” and “[it] may be revoked at the discretion of ... the
legislature by joint resolution.” Wis. Stat. § 323.10. On February
4, 2021, the Legislature passed Senate Joint Resolution 3 to revoke
the Governor’s most recent disaster declaration. Within hours, the
Governor issued another emergency declaration, circumventing
the will of the Legislature. Executive Order #105. This was the
Governor’s sixth state of emergency related to COVID-19.

Executive Order #105 is clearly unlawful. As with the
statutory 60-day expiration of states of emergency, Section 323.10
does not permit the Governor to simply reissue a state of
emergency whenever the Legislature, by joint resolution, revokes
a previous declaration. Importantly, if Section 323.10 were to
permit the Governor to take such action, then the statute would
constitute an unconstitutional delegation of the legislative power.
See Non-Party Brief of Wisconsin Legislature 13-16.

The Governor argues that emergency response is in the zone
of shared powers between the executive and legislative branches.
See Resp. Br. 31-34. But the power that an emergency declaration
grants to the Governor is the power to make law, which is, by
definition, the legislative power. See Koshkee v. Taylor, 2019 WI
76, 9 11, 387 Wis. 2d 552, 929 N.W.2d 600. Once the Governor has
declared a state of emergency, the statutes permit him to “[i]ssue
such orders as he deems necessary for the security of persons and
property.” Wis. Stat. § 323.12(4)(b). These orders have the force

of law: they “prescrib[e] a rule of conduct” that “the governing



power in a community recognizes as [one] which it will enforce or
sanction.” State ex rel. Martin v. Zimmerman, 233 Wis. 16, 288
N.W.2d 454 (1939); see Emergency Order 1 (Feb. 4, 2020) (setting
a rule of conduct and imposing a civil forfeiture).

The Legislature can delegate its power to make law only if
there are adequate procedural and substantive safeguards in place
to protect the “checks and balances built into our system of
government” and to “deter abuse.” Panzer v. Doyle, 2004 WI 52,
919 52, 54, 271 Wis. 2d 295, 680 N.W.2d 666, abrogated on other
grounds by Dairyland Greyhound Park, Inc. v. Doyle, 2006 WI 107,
Legislature v. Palm, 2020 W1 42, q 33, 391 Wis. 2d 497, 942 N.W.2d
900. The minimum requirements of such safeguards are
heightened when the Legislature purports to delegate its power to
another branch of government, as opposed to an administrative
agency. Panzer, 271 Wis. 2d 295, 9 57.

The Governor’s interpretation of Section 323.10 that allows
him to reissue an emergency declaration without regard to the 60-
day time limit and ignore whether the Legislature has revoked the
declaration would be an unconstitutional delegation of legislative
power because it would entirely lack any substantive or procedural
safeguards. As explained already in this case, Section 323.10 does
not provide substantive safeguards because it lacks “adequate
standards for conducting the allocated power.” Non-Party Br. of
Wisconsin Legislature 14—15 (citing Palm, 391 Wis. 2d 497, § 33).
And the Governor’s interpretation of Section 323.10 eviscerates
any procedural safeguards contained in the statute. Under the

Governor’s interpretation, the 60-day limit does not prevent him



from 1issuing another declaration for the same underlying
emergency “as facts on the ground develop,” Resp. Br. 20, a phrase
open to limitless interpretation that renders the statute’s 60-day
time period meaningless. The remaining safeguard is the
Legislature’s ability to revoke the declaration. But if the Governor
can simply redeclare a state of emergency immediately upon the
Legislature’s revocation of his previous declaration, then this
safeguard i1s likewise meaningless. Thus, if the Governor’s
actions—indefinitely redeclaring states of emergency every 60
days and redeclaring a state of emergency immediately after a
legislative override—were permitted by the Section 323.10, then
the statute would constitute an unconstitutional delegation of the
Legislative power. See also In re Certified Questions, -- N.W.2d --,
2020 WL 5877599 (Mich. Oct. 2, 2020) (holding that Michigan’s
Emergency Powers of the Governor Act was unconstitutional
because it contained no meaningful constraints on Governor’s
power, including temporal restraints).

The Governor’s own arguments in this very case
demonstrate that his latest emergency declaration is unlawful. In
arguing that his interpretation of Section 323.10 would not render
the statute unconstitutional, the Governor argues that “the
Legislature ‘retains the power to act,” decisively and definitively,”
and indeed that “the Legislature has the final say” through Section
323.10°s legislative override provision. Resp. Br. 35-36 (citing
Panzer, 271 Wis. 2d 295, § 70). As the Governor’s actions on
February 4 show, the Legislature does not have the final say, and

its “power to act” is only a pro forma resolution that the Governor
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can supersede within minutes. Indeed, the Governor has admitted
that his actions on February 4 “may very well implicate separation
of powers problems” and “may be circumventing the procedural
safeguards that insure that delegated power may be curtailed or
reclaimed by future legislative action.” Resp. Br. at 38 (citing
Panzer, 271 Wis. 2d 295, § 78).

To quote the Governor’s briefing: “People may disagree about
whether a subsequent state of emergency declaration is good or
bad policy, but the role of the Court is to ensure that there are
sufficient substantive and procedural guidelines.” Resp. Br. 36.
The Governor’s recent actions have shown definitely that, under
his interpretation of the statute, there are not. The Governor’s
interpretation would therefore render the Section 323.10
unconstitutional, and this Court should reject it. Instead, this
Court should hold that the Governor’s actions on February 4 were
unlawful because, as with the 60-day expiration of states of
emergency, once the Legislature revoked the Governor’s earlier
declaration of emergency, Section 323.10 did not permit the
Governor to simply redeclare a state of emergency and again

arrogate to himself the power to make law.

CONCLUSION

Wisconsin law does not allow the Governor to declare
indefinite emergencies or reissue a state of emergency declarations
after the Legislature’s revocation. The Legislature respectfully
requests that this Court rule in Petitioner’s favor and declare the

Orders void and unenforceable.
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